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Monitoring of Judicial Independence in Ukraine – 2012  

 

Introduction  

The reform of the Ukrainian judiciary that has been gradually carried out for the two last 

decades aims at enhancement of fair, impartial and independent justice. Over this time operation of 

the judicial system underwent multiple changes. Some of them withstood testing by time and are 

playing a great positive role for judicial independence. They include constitutional and legislative 

provisions on institutional independence of the judicial arm, establishment and strengthening of the 

bodies of judicial self-government and of the State Court Administration of Ukraine, election to 

positions of judges for indefinite tenure and so on. At the same time some of the novelties fail to 

conform with the principle of judicial independence in full or have not entailed the earlier expected 

outcomes. Issues of compliance with the international standards of judicial independence still occur 

in the practical activity of judicial authorities and courts, especially in their relations with the other 

branches of power, bodies of local government, mass media, civic organizations and individual 

citizens who for different reasons visit and deal with courts.  

Development of the judiciary as an independent and autonomous branch of power 

understandably constitutes a lengthy process that requires concentration of efforts of all arms of the 

state, of the society and of the judicial community. This process of reforms should be accompanied 

by periodical monitoring and assessment of the status of judicial independence and of its 

compliance with relevant international standards and the requirements of the Constitution of 

Ukraine.  

The Council of Judges of Ukraine and the Centre for Judicial Studies annually conduct such 

monitoring in the framework of the Ukrainian-Swiss Project “Support of Justice Reform in 

Ukraine”. Its goal is to analyze the current state of independence, impartiality and fairness of 

administration of justice and to develop relevant recommendations for improvements in the 

operation of courts, bodies of judicial self-government and other bodies of the judicial power of 

Ukraine.  

This year such monitoring included:  

 Content-analysis of the effective legislation of Ukraine (Law of Ukraine “On the 

Judiciary and Status of Judges” and the procedural codes) in terms of their compliance 

with the international standards of judicial independence;   

 Expert polling of judges, lawyers, prosecutors, academics, representatives of the 

legislative and executive power and of NGO activists as to their assessment of the current 

status of independence of the judicial system and judges;  

 A poll of citizens who visited all Ukrainian local and appellate general courts on August 

15, 2012 with regard to their assessment of the independence, impartiality and fairness of 

justice.  

This monitoring report reflects the outcomes of the mentioned surveys. It was processed by 

the members of the Expert Board and approved by the Council of Judges of Ukraine.  

The Council of Judges of Ukraine and the Centre for Judicial Studies hope that 

representatives of all branches of power, researchers, journalists and the broad public will 

thoroughly examine this report. Its translation into the English language will be circulated to 

international organizations. The Ukrainian and international community should be aware of how the 
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international standards of judicial standards are respected in this country and support Ukraine in its 

advance towards the common European legal space.  

 

1. General conclusions on the process of enhancement of the independence of judges  

Representatives of influential political parties, government officials and other active 

participants of public life have recently made multiple statements about their support of greater 

judicial independence. It may be admitted that commitment to the principle of judicial 

independence has become a vivid trend in Ukrainian politics. Such positive developments could 

imply positive changes in ensuring the independence of courts and judges, a greater credibility of 

the judiciary in the society and eradication of the long-standing traditions of exerting influence on 

judges. However, the real situation is not at all unambiguous.  

 

All processes that presently unfold in the Ukrainian judiciary take place under a 

considerable positive and, simultaneously, certain negative impacts of the changes sparked by 

adoption of the Law of Ukraine “On the Judiciary and Status of Judges” in 2010. Specifically, the 

practices of selection of candidates for positions of judges and the procedure of initial appointment 

of judges have noticeably improved. Article 129 of this Law on remuneration of judges came into 

effect as of January 1, 2012, protected such remuneration against subjective influences of the 

government bodies and largely increased the salaries of judges appointed for the initial five year 

term.  

The general conclusions on the status of judicial independence are as follows:  

 “Enhancement of judicial independence in Ukraine is occurring gradually and has in the 

recent time worsened by a number of indicators as compared to the earlier achieved standards. The 

public interest in greater independence of judges is not supported by concerted effort of influential 

social groups. Insufficient consolidation of the judicial community in protection of own 

independence and the lack of the civil society support to this process are not conducive to 

enhancement of judicial independence. Effective implementation of the currently developed 

legislative mechanisms ensuring independence of courts and judges requires quick and drastic 

action of the government authorities to eradicate the long-standing practice of unlawful influence 

on judges by undeviating compliance with the European rules and standards of independent, 

impartial and fair justice on the basis of rule of law”.  

 

2. Legislative prerequisites for enhancement of judicial independence  

The international standards of judicial independence envisage a  number of safeguards for 

independent, impartial and fair administration of justice by courts. They include the safeguards of 

judicial independence stipulated in the Constitution and laws of Ukraine, independence of a judge 

in the course of administration of justice from any influence of the other branches of power, the 

society as a whole or peer judges, the obligation of the public authorities, institutions, organizations, 

bodies of local government, individual citizens and citizens’ associations to respect and not interfere 

with the judicial independence, availability of an independent authority consisting mostly of judges 

and competent to decide on matters of disciplinary liability of judges, a sufficient level of social 

safeguards, transparent procedure of selection of judges and their appointment to administrative 

positions in courts, etc.  
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According to Article 1 of the Constitution Ukraine is a independent law-governed 

democratic state. Therefore, all effective legislation regulating the judiciary and status of judges and 

any possible amendments thereto are to fully meet the international standards of judicial 

independence.  

 

As a result of the judicial reform conducted in 2010 and lasting until today the laws of 

Ukraine underwent substantial changes. Many new provisions were passed in the light of the 

judicial independence safeguards as established in international legal instruments and with account 

of the position of international experts presented in Venice Commission’s opinions. However, it 

should be noted that some significant recommendations of the international experts were not taken 

into account, which generates concerns in the international and domestic legal community.  

 

The Law of Ukraine “On the Judiciary and Status of Judges” № 2453-VI was passed on July 

7, 2010 and later several  times amended/ it contains provisions on judicial independence that fully 

conform with the international standards and recommendations of the Venice Commission.  

The Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine with Regard 

to Enhancement of Judicial Independence Safeguards” № 4874-VI (of June 5, 2012) introduced 

changes to the Laws of Ukraine “On the High Council of Justice”, “On the Judiciary and Status of 

Judges” and the Procedures of the Verkhovna Rada of Ukraine.  

Specifically, Art. 25 of the Law of Ukraine “On the High Council of Justice” was 

supplemented with the following language: “A check on a motion from a prosecutorial authority 

with regard to breach of the judicial oath by a judge or to a disciplinary breach by a judge of the 

Supreme Court of Ukraine or of a high specialized court committed in the course of hearing of case 

with participation of a prosecutor may be conducted only when such case is not under proceedings 

at a court of any instance or if the term for an appeal or cassation action as established by law has 

already expired. A check of such information may not be assigned to a member of the High Council 

of Justice who is a prosecutor or was a prosecutor at the moment of appointment as member of the 

High Council of Justice”.  

Part 2 of Article 84 of the Law of Ukraine “On the Judiciary and Status of Judges” was 

supplemented with the following language: “In the event of a prosecutor’s participation in the court 

hearing of a case the prosecutorial authorities may lodge with the High Judicial Qualification 

Commission of Ukraine a complaint about improper behavior of a judge that may result in initiation 

of disciplinary proceedings against such judge only if the case where the judge’s improper behavior 

took place is not under proceedings at a court of any instance or if the term for an appeal or 

cassation action as established by law has already expired.”  

These amendments comply with the international standards of judicial independence and the 

recent recommendations of the Venice Commission, since a ban on checks of information about a 

judge’s breach of the judicial oath until termination of hearings in the case by all court instances 

serves as a safeguard of independence of the judge(s) who heard the case and of the judges who will 

consider it later, and any check would otherwise mean pressure on the decision of the court.  

At the same time it is worth noting that international experts have many times attracted 

attention to the need to reform the High Council of Justice by changing its composition and the 

procedure of its members appointment.  

 

The changes in the legislation on the procedure of appointment of judges for five years by 

the President of Ukraine and on lifetime election of judges by the Verkhovna Rada of Ukraine are 

positive and in line with the Venice Commission’s recommendations. The law clearly stipulates that 

appointment or lifetime election of judges occurs “on the basis and within the limits” of the motion 

of the High Council of Justice. It is also forbidden to conduct any checks of the requirements or of 

the selection procedure. Thus the role of the President and of the Parliament of Ukraine in the 

procedure of appointment and election of judges has become purely formal and ceremonial.  
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The Law of Ukraine “On Amendments to Certain Legislative Acts on Hearing of Cases at 

the Supreme Court of Ukraine” № 3932-VI (of October 20, 2011) increased the number of judges 

of the Supreme Court from 20 to 48, established four specialized Supreme Court Chambers and 

provided for other changes with regard to the operation of the highest judicial authority of Ukraine.  

International experts in their opinions gave great attention to the Supreme Court of Ukraine 

and later welcomed the increase in the number of judges of the Supreme Court that is perceived as a 

widening of this court’s competence. At the same time international experts draw attention to the 

lack of legislative regulation of the relations between the Supreme Court and the high specialized 

courts.  

 

The Law of Ukraine “On Amendments to the Law of Ukraine “On the Judiciary and Status 

of Judges” with Regard to Professional Training of Candidates for Positions of Judges”  № 2982 – 

VІ of February 3, 2011 regulated the matter of who and how will train the candidates for initial 

appointment to judicial positions.  

   

The Law of Ukraine “On Amendments to the Budget Code of Ukraine and Certain Other 

Legislative Acts of Ukraine” № 2856- VI of December 23, 2010 amended the Law of Ukraine “On 

the Judiciary and Status of Judges”. At present the functions of principal spending units for 

financial support of the operation of courts are assigned to the Constitutional Court of Ukraine, 

Supreme Court of Ukraine, high specialized courts and the State Court Administration that finances 

all other courts. However the legislators are still ignoring the proposal on a legislative provision 

about mandatory participation of representatives of the judiciary (for example, of the Chairman of 

the Council of Judges of Ukraine) in the development of budget requests and approval of the budget 

at the Parliament.  

  
International experts consider that bodies of judicial self-government are to play a 

mandatory role in the making of the judicial budget. The current legislation does not vest any body 

of judicial self-government with any direct authority to participate in the budgeting process 

although does not prohibit such participation. Specifically, under part 2 of Art. 118 of the Law of 

Ukraine “On the Judiciary and Status of Judges” the conferences of judges of different courts 

discuss and resolve the matters of financing and administrative support of the operation of the 

respective courts and hear relevant information provided by representatives of the State Court 

Administration of Ukraine. Regrettably, the councils of judges of specialized courts have so far 

developed no best practices of this kind.  

 

Upon adoption of the new Law of Ukraine “On the Judiciary and Status of Judges” the 

subjects of legislative initiative have been regularly submitting to the Parliament their proposals on 

further amendments to this law. Presently the relevant standing committee of the Parliament is in 

possession of over one hundred such drafts.    

  

The Parliament Members of Ukraine have submitted a draft law (№ 9740) on improvements 

in specific provisions on the organization of the judiciary and propose no to consider or reply to 

requests and petitions that contain any language indicative of obvious disrespect of court.  

The now effective legislation on citizens’ petitions rests on the principle of mandatory 

examination and response to any such petition. The amendments proposed to the Law of Ukraine 

“On the Judiciary and Status of Judges” would make an exception from this general rule and serve 

as a safeguard for respect and greater credibility of courts, which is, in its turn, in full accordance 

with the recognized international standards.  
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Draft law № 10689 seeks amendments to Article 53 of the Law of Ukraine “On the 

Judiciary and Status of Judges” that specifies the incompatibility requirements. One of the proposals 

is to allow judges to have internships with international courts recognized by Ukraine, with 

retention of the judicial position and salary.  

  

Draft law  № 11068 seeks changes in some laws of Ukraine with regard to appointment of 

judges to administrative positions in courts. It is specifically proposed to change the legal nature of 

filling administrative positions by replacing appointment with election.  According to the draft, 

presidents of local courts, their deputies, presidents of appeal courts and their deputies, presidents of 

high specialized courts and their deputies should be elected by secret ballot at the Council of Judges 

of Ukraine on the motion of the President of the Supreme Court and recommendation of the 

respective council of judges. In this way the initiator of this legislation seeks to deprive the High 

Council of Justice of its powers with regard to appointment of judges to administrative positions. 

The proposed tenure at an administrative position is five years, with no more than two such terms in 

a row.  The same draft contains provisions on the procedure of early dismissal of judges from 

administrative positions without termination of their judicial powers and on the grounds for 

automatic termination of administrative powers.  

The described draft law also contains proposals regarding new procedures for membership 

in the Council of Judges of Ukraine.  

Two registered draft laws - № 10076 та № 10076-1 – address the powers of the Supreme 

Court of Ukraine. The former draft seeks an amendment in part 2 of Article 38 of the Law of 

Ukraine “On the Judiciary and Status of Judges” to vest this court with the authority to provide 

other courts with explanatory recommendations on the basis of the available case law and analysis 

of court statistics and with the power to invalidate, in full or in part, the explanations of the high 

specialized courts’ plenums if they run counter to the explanatory recommendations of the Supreme 

Court or to the executive legislation.  

Thus, the Parliament Members wish to vest the Supreme Court with the power of oversight 

of the plenums of high specialized courts with regard to consolidation of judicial practices.  

At first sight such amendments to the current legislation appear positive as they stress the 

status of the Supreme Court as the highest judicial body in the system of general courts. However, 

such amendments do not resolve the key issue – the high specialized courts and the Supreme Court 

retain their powers to provide explanations, which implies an absence of balance in this activity and 

fails to create the proper environment for efficient exercise of such powers by these courts. It would 

be more logical to let the Supreme Court consolidate the practices and develop the explanations 

jointly with high specialized courts, which would make such activity more coordinated and 

efficient.   

The subjects of legislative initiative also seek statutory amendments to widen the powers of 

the Supreme Court of Ukraine with regard to case review of the basis of cassation courts’ non-

uniform application of the same rules not only of the substantive but also of the procedural law. 

Another proposal is that plenums of high specialized courts should pass their explanations in view 

of the legal position of the Supreme Court and that the explanations of the Plenum of the Supreme 

Courts become binding to all courts. It is also proposed to vest the Supreme Court with the power to 
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maintain and analyze the court statistics, to examine and consolidate the court practices, to examine 

the practice of application of the law at other courts, to provide other courts with methodological 

support and to verify their compliance with the legislation in administration of justice.  

Review by the Supreme Court on the basis of non-uniform application of procedural law 

rules by cassation courts seems logical as it will eliminate discrepant legal positions with regard to 

application of procedural rules. Moreover, the current procedural law is imperfect and has multiple 

omissions. As a rule elimination of such gaps is preceded by accumulation of relevant case law; 

therefore, different approaches to the application of procedural rules do not constitute any 

exception.  

One of the guarantees of proper administration of justice is the establishment of proper 

conditions for the operation of courts and proper financial and social support of the judges. A 

sufficient level of social safeguards in case of illness, childcare, disability, retirement and death 

serve as indicators of judicial independence according to the international standards.  

For this reason the draft law №10670 submitted by the Cabinet of Ministers of Ukraine with 

regard to social safeguards for judges and members of their families is of much importance and 

should be adopted the soonest possible. This drafts regulates judges’ pensions in instances of 

disability and pensions for disabled relatives of deceased judges.  

The amendments made to the Law of Ukraine “On the Judiciary and Status of Judges” after 

its adoption or proposed in the officially submitted and registered draft laws largely correspond to 

the international standards of judicial independence and the relevant recommendations of the 

Venice Commission.  

However, the presently effective legislation on the operation of the judicial power has 

multiple deficiencies and requires further improvements with obligatory account of the views of the 

judicial community and recommendations from the international experts.   

 

3. Independence, impartiality and autonomy of courts. Relations of the judiciary with 

other branches of state power 

 

3.1.  Institutional capacity of the judicial authorities to enhance their independence, 

impartiality and autonomy  

Institutional capacity of the judicial authorities to enhance their independence, impartiality 

and autonomy is to be secured at several tiers – legal, economic and social.  

According to the assessments of most experts the Constitution and laws of Ukraine and the 

international legal instruments ratified by Ukraine contain sufficient legal safeguards of the 

independence of courts and judges. In 2012 the Verkhovna Rada of Ukraine, in response to 

proposals of the judicial community and the recommendations of international organizations, began 

improving the provisions of the now effective Law of Ukraine “On the Judiciary and Status of 

Judges” in order to further strengthen the safeguards of judicial independence.  

Specifically, in June 2012 the President of Ukraine signed the Law of Ukraine “On 

Amendments to Certain Legislative Acts of Ukraine with Regard to Enhancement of Judicial 
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Independence Safeguards”. The accomplishments of this law are the changes that streamline the 

procedure of election of judges and the possibility of early election of judge prior to termination of 

his/ her five-year tenure. The law also contains an important rule that prohibits prosecutor’s offices 

to initiate disciplinary proceedings against judges or their dismissal if the case is still pending or if 

the time of appeal of judgments as established by the procedural law is not yet over.  

According to information from public sources the President of Ukraine presented to the 

Constitutional Assembly his proposals regarding review of the constitutional provisions on the 

formation and operation of the High Council of Justice (the majority of its members will be judges 

elected by the Congress of Judges of Ukraine). If the Constitution of Ukraine is accordingly 

changed the new rules will create the preconditions for restricting political influences on the 

processes of appointment of judges and of holding them disciplinarily liable.  

 

At the same time other issues remain and should be resolved, namely:  

 Establishment of effective legal mechanisms ensuring uniform application of the law 

and homogenous judicial practice; this will enable elimination of undue influence on courts 

and judges, instances of judicial raiding and the so called “selective justice”;  

 Legislative identification of a body (or official) entitled to represent the judicial branch 

in relations with the other public authorities, bodies of local government, natural persons, 

legal entities and international organizations; this will promote the unity of the judiciary and 

widen the possibilities of the judicial community to articulate and promote, at the national 

level, the interests and needs of justice and judges. Under the earlier law such authority was 

vested with the President of the Supreme Court of Ukraine. Presently it appears feasible to 

vest such functions with the Chairman of the Council of Judges of Ukraine;  

 Inclusion into the law of efficient mechanisms of liability (including criminal liability) 

of individuals who obstruct administration of justice and display disrespect of court.  

 

3.2. Financing of the judicial system and its operation  

 

Independence of judges may be guaranteed by real economic independence of the judicial 

power. This includes financial and technical support of courts, proper remuneration of judges and 

establishment of appropriate conditions for all participants of the judicial process. A proper level of 

judicial independence and appropriate conditions for administration of justice are possible by means 

of already existing mechanisms, without any drastically new decisions.  

In spite of the continuous appeals of the representatives of the judiciary to the government 

regarding the necessary changes in the present procedure of courts financing according to the 

residual principle and regardless of the official position of the President of Ukraine and his relevant 

assignments to the Cabinet of Ministers regarding proper financing of the judicial system the 

present financing of courts, especially local and appellate, is at an unacceptably low level. Even in 

the current tough economic situation the level of budget funding of prosecutor’s offices, police 

authorities and tax administrations is substantially higher that allocations to the entire judicial arm. 

In the recent period central executive authorities have been trying to finance courts at the 

expense of collected court fees and amounts transferred into the Special Fund of the State Budget of 

Ukraine, with simultaneous cuts in the expenses from the main funds of the budget. Such practice 
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clashes with Art. 9 of the Law of Ukraine “On Court Fee” that clearly prescribes possible uses of 

the thus collected funds.  

Some time ago the Head of the State Court Administration in his letter to the Prime Minister 

of Ukraine stated a critical situation with funds for local and appellate courts staff salaries, utility 

payments and operational expenses of administration of justice. According to SCA data, as of 

August 15, 2012 this authority under-received 1068.5 million UAH for the court staff salaries and 

387.5 million UAH for relevant charges. The difference between the estimated needs of the 

judiciary for 2013 and the volume of financing as established by Ministry of Finance of Ukraine 

already amounts to 3.2 billion UAH.  

 

Many court premises are not suitable for proper administration of justice. The results of 

visitors poll at all courts of Ukraine on August 15, 2012
1
 show that the key problem court visitors 

experience is the uncomfortable environment they find themselves in. This first and foremost 

pertains to local general courts. Most experts questioned in the course of this monitoring effort 

have pointed at the insufficiency of the financial and technical support of the judicial system as the 

principal problem with enhancement of the independence of courts and judges in Ukraine.   

 

The issue with residual financing of judicial authorities has existed throughout independent 

Ukraine’s history. Only a drastic solution of this issue will secure a proper level of judicial 

independence and restrain external influences on the process of justice. If heads of the judicial 

bodies keep on asking local governments and charity doers for money the accomplishment of 

independent and impartial justice will remain a distant dream.   

Implementation of the fundamental principle of equality of the legislative, executive and 

judicial arms in a democratic society will entail a necessity to provide the judiciary with a law-

granted possibility to submit own proposals on the judicial system’s budget or own suggestions with 

regard to the budget drafted by the executive power. Such proposals and suggestions should be 

subject to mandatory examination at the Parliament when it considers the draft of the yearly state 

budget.  

 

 

3.3.  Judicial authorities’ efforts to prevent outer influence, pressure or interference  

 

The Law of Ukraine “On the Judiciary and Status of Judges” defines judicial self-

government as one of the safeguards of autonomy of courts and independence of judges (Art. 13, p. 

2). The task of judicial self-government is to enhance the independence of courts and judges and 

their protection against outer interference (Art. 113, p. 2). According to Art. 127, p. 2 of this Law 

the Council of Judges of Ukraine develops and organizes activities to ensure the independence of 

courts and judges. Practically all activities aimed at enhancement of judicial independence are to be 

carried out under the leadership of the Council of Judges of Ukraine.  

 

At the same time it is worth noting that the Council of Judges of Ukraine and the councils of 

judges of specialized courts lack any legislatively defined powers to exert any effective impact on 

                                                           
1
 See the Statistical report on court visitors polling, of August 15, 2012 (pp. 14 – 15).  
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the judicial authorities (except bodies of judicial self-government) or on any other public authorities 

in matters of countering attempts at pressure on judges and interference with their professional 

performance.  

 

Analysis of the effectiveness of the response of public authorities (e.g. the Prosecutor 

general’s office) to official petitions of the Council of Judges of Ukraine with regard to pressure on 

judges demonstrates low effectiveness of such measures.  

 

According to expert estimates, the Council of Judges of Ukraine and the councils of judges 

of specialized courts in the course of their activity really seek protection of the independence of 

courts and judges but the effectiveness of this effort remains objectively insufficient.  

 

There is a necessity to vest the Council of Judges with the statutory right to file action in 

court in the interests of justice and in order to protect judicial independence, as well as with the 

right to provide opinions regarding draft laws relating to the judicial system, in terms of their 

compliance with the principle of judicial independence. Such opinions should be obligatorily taken 

into account by the Verkhovna Rada of Ukraine in its law-making process.  

 

In the process of making amendments to the Constitution of Ukraine the High Council of 

Justice as a constitutional authority should be additionally tasked with protection and enhancement 

of the independence of courts and judges, which would be in line with the authority of similar 

institutions in other countries.  

 

Probably the Council of Judges of Ukraine, the councils of judges of specialized courts and 

the High Council of Justice should draw the attention of the representatives of Ukrainian public 

authorities to the numerous facts of public statements or specific actions that endanger judicial 

independence. Representatives of the executive and the legislative branches must respect judicial 

independence, never interfere with it and avoid any situations that could restrict such independence. 

When commenting court rulings public officials should refrain from critique generated by own 

unsatisfied ambitions, as their emotions may undermine the public trust of the judicial power.  

 

 

4. Independent status of judges  

 

4.1.  Compliance with the principle of judicial independence in selection of judicial 

candidates, appointment to positions of judges, lifetime election of judges, transfer of 

judges to other courts and appointment of judges to administrative positions in courts  

 

Selection of judicial candidates and appointment to positions of judges  

Compliance with the principle of judicial independence largely depends on improvement 

of the procedures of selection and appointment of judges. A positive feature of the Law “On the 

Judiciary and Status of Judges” is that everyone who meets the requirements to judicial candidates 

may apply to the High Judicial Qualification Commission of Ukraine for participation in the 
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selection procedure for judicial positions. Most of the expert respondents indicated that the 

presently existing sophisticated, public and law-prescribed procedure will, as  a whole, allow to 

select the best trained and most suitable candidates.  

The Law of Ukraine “On Amendments to Certain Laws of Ukraine with Regard to 

Enhancement of Judicial Independence Safeguards” (№ 4874-УІ, of June 5, 2012) strengthened the 

safeguards against earlier recognized unlawful influence on selection and appointment of judges on 

the part of representatives of the executive and legislative authorities and the business circles by 

assigning a purely ceremonial role to such authorities in the process of selection and appointment of 

judges.  

During the two years of its existence the High Judicial Qualification Commission of 

Ukraine made important steps to ensure the transparency of the process of selection and 

appointment of judges. Such transparency in the operation of this Commission and real competition 

among candidates entails a conclusion that judicial vacancies are filled only by suitable candidates 

and that any influence of the representatives of the executive and legislative branches and of the 

business circles on the operation of the Commission is becoming impossible.  

 

 Lifetime election of judges and transfer of judges to other courts  

Some of the experts express reservations regarding the transparency of rotation of judges in 

courts, especially with regard to transfer of judges with lifetime tenure to other courts.  

Analysis of Article 73 of the Law of Ukraine “On the Judiciary and Status of Judges” 

(“Transfer of a judge to another position during the initial five year term”) and Article 80 of the 

same law (“Transfer of judge with a permanent tenure to another court” reveals, at least, a collision 

of two different approaches. Judges in their first tenure may get transferred to a different court on 

competitive basis on a decision of the High Judicial Qualification Commission of Ukraine and the 

President of Ukraine plays a merely ceremonial role by signing a decree on the transfer.   

 

However, a judge with a lifetime tenure may be transferred to a vacant position in a different 

court without any competition. The High Judicial Qualification Commission of Ukraine provides 

official information on availability of a vacant position and the outcome of the transfer fully 

depends on consent of the President of Ukraine.  

Experts cast no doubts on the possibility of objective grounds for transfers of judges or on 

the high professional level of transferred judges but note that the absence of a competitive 

procedure for such transfers and of any possibilities of the independent body of judicial power (the 

High Judicial Qualification Commission of Ukraine) to exert any influence on this process gives 

grounds to presume the existence of some extra-judicial leverages in the relevant decision-making 

process.  

 

Appointment of judges to administrative positions in courts  

Most experts assessed the existing  procedure of appointment of judges to administrative 

positions in courts as in need of certain improvements for strengthening the respective role of the 

judicial self-government bodies.  
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Since peer judges best know the candidates for vacant administrative positions in their 

courts such candidates should be nominated by assemblies of judges of their courts.  

The motion on the filling of the vacant administrative position should be approved by the 

respective council of judges.  

This procedure would better meet the principle of independence of courts and judges than 

the procedure that exists presently and envisages the decisive role of the High Council of Justice 

that is composed under the quota principle and includes representatives of the executive and 

legislative branches of state power.  

 

 

4.2.  Compliance with the principle of judicial independence in disciplinary proceedings 

against judges  

The Law of Ukraine “On the Judiciary and Status of Judges” somewhat changed the 

procedure of holding judges disciplinarily liable. Some of such changes are assessed by the experts 

in an unambiguously positive manner: all complaints now go to just one disciplinary authority - the 

High Judicial Qualification Commission of Ukraine, the entire disciplinary procedure has improved, 

and the disciplinary body’s decision may be challenged in court.  

At the same time a parallel disciplining procedure exists, and judges are still dismissed for 

breach of the judicial oath. This causes no objection when the relevant motion to the High Council 

of Justice comes from the High Judicial Qualification Commission of Ukraine, on consideration of 

the issue; but the instances when the High Council of Justice fires a judge on its own, on a motion 

of one of its members, generate questions as to compliance with the principle of judicial 

independence.  

The recently reviewed text of the judicial oath also gave rise to multiple objections. Its 

content hypothetically makes it possible to fire a judge both for a gross disciplinary violation or for 

moral and ethical misbehavior. The criteria for different kinds of possible liability of judges have 

become mixed, which implies an essential danger of manipulations on the part of individuals who 

attempt at exercising influence upon judges.   

Specifically, in the conditions of excessive caseloads a deadline on case hearing may turn 

intro a means of pressure on judges, as the currently effective Article 32 of the Law of Ukraine “On 

the High Council of Justice” interprets a judge’s “deliberate procrastination of the time limits 

established by law” as a breach of the judicial oath and, accordingly, a judge’s slight failure to abide 

by such terms often becomes a ground for an application (by a party acting not in good faith) to the 

High Council of Justice for such judge’ dismissal.  

It appears necessary to review the provisions of the current legislation on the grounds and 

procedure for dismissals of judges for breach of the judicial oath and to bring them into conformity 

with the international standards. This idea was often expressed by Venice Commission’s experts.  

The experts have also noted that violations of the judicial independence standards are often 

explained by absence of the clear statutory criteria of violation of ethical rules, disciplinary offense 

and breach of the judicial oath. In practice this often leads to biased hearing of such disciplinary 

cases, disproportionate sanctioning and multiple proceedings for the same alleged breach. 
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Ungrounded inclusion of certain commitments into the text of the judicial oath may, in its turn, 

imply a threat of disciplinary proceedings or dismissal for a breach of oath for practically every 

judge.   

 That is why the experts believe that the law should contain provisions with clear criteria of 

violation of ethical rules, disciplinary offense and breach of the judicial oath, with examination of 

the alleged breaches of the judicial oath, as in most democratic nations, within the framework of 

disciplinary proceedings.  

Any other attempts at substantiating dismissal of judges for breach of oath as a special kind of 

liability (e.g. constitutional liability) have nothing to do with the relevant international experience 

or the case law of the European Court of Human Rights.  

 

4.3.  Judges’ social safeguards  

Implementation of the social safeguards for judges constitutes a component of the principle of 

judicial independence.  

Most judges believe that adoption of the Law of Ukraine “On the Judiciary and Status of 

Judges” lowered the level of their social safeguards. This opinion mostly relates to the provisions 

on housing. The earlier effective Law of Ukraine “On the Status of Judges” obligated the state to 

provide each judge with housing (a proper flat, house or service apartment) at the location of his/ 

her court and in accordance with the procedures established by the Cabinet of Ministers of Ukraine.  

Under Article 132 of the new Law of Ukraine “On the Judiciary and Status of Judges” a judge 

in need of housing improvement is provided with a service apartment at the location of his/ her 

court, but this law is silent about the time and the procedure within which this is to be done and 

does not specify the authority to implement this guarantee.  

Most experts believe that providing better housing to judges who need improvement of their 

housing conditions is a must, as the state and the society may expect efficient performance from 

judges only when they have a proper environment not only for their work but also for their life.  

 

5. Independence of judges and their accountability to the society  

Enhancement of judicial independence is impossible without public support. This axiom rests 

on the history of independent judiciaries in all developed democratic nations.  

Separation of state power into three branches means not only a harmony between them but 

also a degree of competition. Attempts at influencing the judiciary may occasionally appear even in 

stable democracies. As a rule, such attempts stop when run into the efficient safeguards of 

consolidation within the judiciary and support of the judiciary by the civic society.  

Openness and publicity constitute important principles of administration of justice that 

efficiently counter any unlawful influence attempts. An open dialog between the courts and the 

society helps the public to understand the entire situation and negates any chances to influence the 
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institutions of justice. Transparency of the judicial system makes justice more credible in the 

society.  

In the framework of the 2012 monitoring the Council of Judges of Ukraine conducted a poll 

of 21,029 visitors of different courts. Their feedbacks show that those citizens who sought judicial 

remedies tend to assess the process of justice, the performance of judges and the work of court staff 

in a positive way.  

Out of 20,668 individuals who answered the question «Would you admit that when hearing 

your case the court was independent and impartial and that the hearing was conducted fairly?” 

16,360 respondents (or 79,16 %) gave positive replies, 9,38 % expressed criticisms of the process of 

justice and 11,47 % hesitated to provide a definite answer.  

Such results correspond to the percentage of judgments (8 – 9 %) that are challenged through 

appeal or cassation procedures.   

The answers to the above quoted and other questions
2
 are compatible with the outcomes of 

polling of court visitors conducted by other organizations and institutions.  

At the same time pubic opinion research shows very low trust of courts by the population. 

According to last year’s statistics only nearly 15 % of the Ukrainian citizens trust the Ukrainian 

courts. Other studies have shown even a lower degree of public trust in Ukrainian justice.  

In the opinion of experts such indicators are impacted by many factors, inclusive of the lack 

of reserve in expression of own views about court judgments by representatives of the executive 

and legislative branches, journalists and others. Another weighty and even a more important factor 

is the professional competence and morality of judges. Respect of courts largely depends upon 

judges, and only impartial abidance by the rules of the substantive and procedural law and passing 

of fair and fully balanced rulings may create an unshatterable trust and respect of courts and of the 

entire judicial system - as well as of judges in their capacity of officials who embody the notion of 

justice.  

Citizens will trust courts more if public officials of different levels and politicians cease to 

degrade the courts’ credibility in the mass media by artificial linking of errors committed by 

individual judges with the operation of the entire judiciary and by associating the doubtful moral 

qualities of some individuals within the judiciary with the morality of the majority of Ukrainian 

judges.  

The judicial arm is yet to learn how to counter the influences and manipulations from 

different sides, to become open to the society and to establish the relations of partnership with the 

mass media and non-governmental organizations.  

 

General conclusions on the outcomes of court visitors’ poll  
 

                                                           
2
 See the Statistical report on court visitors polling, of August 15, 2012 (pp. 14 – 15). 
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In the framework of the yearly monitoring of judicial independence in Ukraine the Council 

of Judges of Ukraine initiated an all-Ukrainian action “Build-up of the citizens’ trust of courts”. On 

August 15, 2012 all local and appeal courts polled their visitors with regard to their assessment of 

independence, impartiality and accessibility of justice. The experts of the Centre for Judicial Studies 

jointly with the members of the Council of Judges of Ukraine developed a questionnaire on the 

basis of the relevant positive experience amassed by “Ukraine: Rule of Law” USAID Project in 

order to estimate the level of citizens’ satisfaction with some aspects of the performance of courts, 

by means of public reporting cards.  

 

Polls were conducted by court staff who offered court visitors to fill out anonymous 

questionnaires. The total number of respondents constituted 21,028. 

  

The results of the poll were processed by CJS experts. Their conclusion is that the general 

assessment of operation of courts appears more positive that shown by most other sociological 

studies of the credibility of courts with the population and evaluations of their performance by the 

pubic.  In our opinion it is explained by the fact that this time the replies came from citizens who 

themselves, at least once, sought justice in court and, consequently, had own views on the quality of 

judicial performance.  

 

According to sociological research the share of citizens who ever applied to courts does not 

exceed 20 %. Other citizens who respond to sociological surveys usually shape their attitude to the 

judicial system without relevant personal experience.  

 

The objective nature of the results of this study is confirmed by the following arguments:  

- different regions of Ukraine display identical assessment tendencies, regardless of the 

differences in answers to specific questions of the questionnaire. No falsification could ever, even in 

theory, show similarity of such tendencies in 760 courts throughout Ukraine;  

- the percentage of negative assessments (up to 10 %) is compatible with the percentage of 

court judgments that are challenged through appeal or cassation procedure;  

- the results of this poll practically coincide with the results of other research earlier 

conducted in courts.  

 

 In the processing of the large volume of statistical data the CJS experts focused their effort 

on identification and analysis of the most important issues and general tendencies.  

According to the respondents’ inputs, the biggest issues with operation of the judiciary are 

the efficiency of arrangements for the functioning of courts and the conditions for visitors in 

the court premises. If the former depends, to an extent, on the efforts of the president of the court 

and of its chief of staff, the latter will not improve without a proper level of funding and technical 

support of the bodies of judicial power.  

The state and, primarily, the Cabinet of Ministers is to turn to the courts. Creation of proper 

conditions for judges’ work is not after greater comfort for judges and court staff but serves the 

purpose of granting the citizens’ right to justice. In other authorities the process of decision-making 

usually occurs without participation of citizens but in courts individuals directly take part in the 

process that ends in a decision on their issue. Most courts lack courtrooms or space for waiting 

areas; some courts do not have desks and chairs in sufficient numbers. Such an environment can 

vary hardly be deemed comfortable or convenient for citizens who find themselves in court 

premises.  

 

The level of financial and technical support of Ukrainian courts is to be not the lowest (as 

today) but much higher as compared to other bodies of state power. Courts of appeal and local 
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courts of general justice call for most attention in terms of improving the conditions for their 

visitors and abidance even by the most lenient of relevant rules.  

 

Up to 10 % of the respondents are, in spite of the positive general assessments of the judges’ 

and court staff’s attitude to citizens, unhappy with the way of communication that they observe on 

the part of courts. This prompts an urgent need to improve the communication activities of courts.  

 

The respondents’ feedbacks on the level of independence, impartiality and fairness in courts 

were, surprisingly;y to the experts, unambiguously positive: 56,31 % of the respondents were fully 

satisfied with these levels and 22,95 % claimed their partial satisfaction with these parameters. 

However, 11,47 % of the respondents hesitated to provide answers to such question. If a court is not 

seen as independent, impartial and fair this always prompts some doubts that, in their turn, impact 

the credibility of justice as a whole.  

 

When drawing our conclusions we did not pursue an analysis of the outcomes regarding 

different categories of courts, in view of the indicative nature of the obtained results, regardless of 

the issues that have to do with specific regions or court specializations. In our opinion, the councils 

of judges of specialized courts, presidents of appeal courts and heads of the territorial departments 

of the State Court Administration of Ukraine will benefit from an examination of the results of this 

research and derive relevant conclusions.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



17 

 

The answer to the question 1. 

 
Could you please assess the convenience of the court environment for visitors (presence and comfort of seats 

in the waiting area, making of documents, familiarization with the materials of case files, cleanliness and 

hygiene at different premises, possibilities to use toilets, etc.).  

 

 
Unsatisfactory Satisfactory Good Excellent 

Hard to 
assess 

Total 

General local courts 1116 3220 7424 3814 519 16093 

%/Average score 6,93 20,01 46,13 23,70 3,23 3,89 

General Courts of Appeals 108 274 563 321 32 1298 

%/ Average score  8,32 21,11 43,37 24,73 2,47 3,87 

Administrative local  courts  66 208 657 420 24 1375 

%/ Average score  4,80 15,13 47,78 30,55 1,75 4,06 

Administrative Courts of Appeals 29 88 203 169 8 497 

%/ Average score  5,84 17,71 40,85 34,00 1,61 4,05 

Commercial local courts  68 237 642 506 46 1499 

%/ Average score  4,54 15,81 42,83 33,76 3,07 4,09 

Commercial  Courts of Appeals 8 33 123 101 1 266 

%/ Average score  3,01 12,41 46,24 37,97 0,38 4,20 

TOTAL: 1395 4060 9612 5331 630 21028 

%/ Average score  6,63 19,31 45,71 25,35 3,00 3,93 

 
Total (in percentage) 

 

 
                                          Total, by groups of courts  (Average score ) 
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The answer to the question 2. 

 

Please assess the fullness, quality and accessibility of information for court visitors (presence of 

notice boards, samples of documents, description of the court fee payment procedure; 

comprehensibility of information on the time and venue of court hearings; availability of 

information in the Internet, etc.). 

 

 
Unsatisfactory Satisfactory Good Excellent 

Hard to 
assess 

Total 

General local courts 430 2271 7551 5290 377 15919 

%/Average score 2,70 14,27 47,43 33,23 2,37 4,14 

General Courts of Appeals 69 219 615 364 24 1291 

%/ Average score  5,34 16,96 47,64 28,20 1,86 4,01 

Administrative local  courts  29 159 638 533 15 1374 

%/ Average score  2,11 11,57 46,43 38,79 1,09 4,23 

Administrative Courts of Appeals 22 95 180 193 7 497 

%/ Average score  4,43 19,11 36,22 38,83 1,41 4,11 

Commercial local courts  46 224 633 547 37 1487 

%/ Average score  3,09 15,06 42,57 36,79 2,49 4,16 

Commercial  Courts of Appeals 8 36 117 102 3 266 

%/ Average score  3,01 13,53 43,98 38,35 1,13 4,19 

TOTAL: 604 3004 9734 7029 463 20834 

%/ Average score  2,90 14,42 46,72 33,74 2,22 4,14 

 
Total (in percentage) 

 
       Total, by groups of courts  (Average score) 
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The answer to the question 3. 

 

Please assess the efficiency of internal arrangements for court operation (abidance by the time 

limits and procedures of case hearings, timeliness (with account of the mail delivery time) of 

notifications about hearings, soundness of grounds for postponement of hearings, compliance with 

the hearing schedules, etc.).  

 

 
Unsatisfactory Satisfactory Good Excellent 

Hard to 
assess 

Total 

General local courts 979 2616 7465 4215 704 15979 

%/Average score 6,13 16,37 46,72 26,38 4,41 3,98 

General Courts of Appeals 144 278 573 268 33 1296 

%/ Average score  11,11 21,45 44,21 20,68 2,55 3,76 

Administrative local  courts  64 248 614 420 29 1375 

%/ Average score  4,65 18,04 44,65 30,55 2,11 4,03 

Administrative Courts of Appeals 65 65 212 146 9 497 

%/ Average score  13,08 13,08 42,66 29,38 1,81 3,90 

Commercial local courts  56 250 618 531 38 1493 

%/ Average score  3,75 16,74 41,39 35,57 2,55 4,12 

Commercial  Courts of Appeals 24 33 102 101 4 264 

%/ Average score  9,09 12,50 38,64 38,26 1,52 4,08 

TOTAL: 1332 3490 9584 5681 817 20904 

%/ Average score  6,37 16,70 45,85 27,18 3,91 3,98 

 
Total (in percentage) 

 
Total, by groups of courts  (Average score ) 
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The answer to the question 4. 

 

Would you say that judges treat court visitors (parties to proceedings) properly and politely? 

 

 
No 

Rather no 
than yes 

Rather 
yes than 

no 
Yes 

Hard to 
assess Total  

General local courts 346 578 3702 10359 801 15786 

%/Average score 2,19 3,66 23,45 65,62 5,07 4,61 

General Courts of Appeals 54 73 349 744 75 1295 

%/ Average score  4,17 5,64 26,95 57,45 5,79 4,46 

Administrative local  courts  13 30 333 897 50 1323 

%/ Average score  0,98 2,27 25,17 67,80 3,78 4,66 

Administrative Courts of Appeals 8 22 148 323 40 541 

%/ Average score  1,48 4,07 27,36 59,70 7,39 4,57 

Commercial local courts  18 68 438 926 45 1495 

%/ Average score  1,20 4,55 29,30 61,94 3,01 4,57 

Commercial  Courts of Appeals 3 5 78 160 22 268 

%/ Average score  1,12 1,87 29,10 59,70 8,21 4,61 

TOTAL: 442 776 5048 13409 1033 20708 

%/ Average score  2,13 3,75 24,38 64,75 4,99 4,60 

 
Total (in percentage) 

 

 
Total, by groups of courts  (Average score ) 
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The answer to the question 5. 

 

Would you say that court staffers treat court visitors properly and politely? 

 

 
No 

Rather no 
than yes 

Rather 
yes than 

no 
Yes 

Hard to 
assess Total  

General local courts 294 512 3509 10901 545 15761 

%/Average score 1,87 3,25 22,26 69,16 3,46 4,64 

General Courts of Appeals 42 63 304 820 63 1292 

%/ Average score  3,25 4,88 23,53 63,47 4,88 4,55 

Administrative local  courts  7 45 311 975 37 1375 

%/ Average score  0,51 3,27 22,62 70,91 2,69 4,68 

Administrative Courts of Appeals 7 6 112 351 20 496 

%/ Average score  1,41 1,21 22,58 70,77 4,03 4,70 

Commercial local courts  16 64 397 972 43 1492 

%/ Average score  1,07 4,29 26,61 65,15 2,88 4,60 

Commercial  Courts of Appeals 3 5 77 172 9 266 

%/ Average score  1,13 1,88 28,95 64,66 3,38 4,63 

TOTAL: 369 695 4710 14191 717 20682 

%/ Average score  1,78 3,36 22,77 68,62 3,47 4,64 

 
Total (in percentage) 

 
Total, by groups of courts  (Average score ) 
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The answer to the question 6. 

 

Would you admit that when hearing your case the court was independent and impartial and that the 

hearing was conducted fairly?  

 

 
No 

Rather no 
than yes 

Rather 
yes than 

no 
Yes 

Hard to 
assess Total  

General local courts 699 626 3385 9259 1737 15706 

%/Average score 4,45 3,99 21,55 58,95 11,06 4,52 

General Courts of Appeals 129 122 330 533 185 1299 

%/ Average score  9,93 9,39 25,40 41,03 14,24 4,14 

Administrative local  courts  52 66 354 738 165 1375 

%/ Average score  3,78 4,80 25,75 53,67 12,00 4,47 

Administrative Courts of Appeals 26 20 143 240 65 494 

%/ Average score  5,26 4,05 28,95 48,58 13,16 4,39 

Commercial local courts  52 80 450 746 165 1493 

%/ Average score  3,48 5,36 30,14 49,97 11,05 4,42 

Commercial  Courts of Appeals 19 22 73 102 50 266 

%/ Average score  7,14 8,27 27,44 38,35 18,80 4,19 

TOTAL: 977 936 4735 11618 2367 20633 

%/ Average score  4,74 4,54 22,95 56,31 11,47 4,48 

 
Total (in percentage) 

 
Total, by groups of courts  (Average score ) 
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